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Abstract

This research paper explores the extent to 
which the use of traditional institutions in land 
dispute resolution creates an opportunity for 
the protection of women’s rights to access and 
use land held under customary tenure in the 
Acholi Sub Region, Northern Uganda. The role 
of traditional institutions in dispute resolutions 
presents weakness and challenges, but also 
strengths and windows of opportunity. This can 
be used to marry the strengths arising from 
traditional institutions with the middle ground 
attempts of the state to introduce human rights 
principles aimed at protecting women’s right to 
land. This paper recommends the utilization of 
the “windows of opportunity” presented by the 
traditional institutions, through understanding 
the variation of custom.
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 	� One should be less concerned about 

romanticizing Africa’s past than about 
accepting whole sale other regions past 
and romanticising imported western 
legal institutions. However the main 
concern should be which system 
provides the most appropriate solutions 
in what types of cases, and how each 
systems comparative advantages can be 
enhanced and disadvantages minimised 
rather than whether a predilection for 
things old or new, borrowed or home 
grown, can be exposed.”1
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 	� It is preferable to go to the traditional 

leaders because they are within reach, 
just a few minutes’ walk away from our 
homes, they live with us in the same 
village, understand and appreciate 
the history of our land including the 
boundaries and ownership, no much 
cost is involved and they resolve 
disputes within a shorter time. They do 
not bring division between and among 
us…”2

These were the voices of men and women at 
a focus group discussion at Orom sub-county, 
Lamwo District. The sincere impression of 
these participants is indeed powerful evidence 
of the importance, uniqueness and beauty of 
traditional dispute resolution systems, a fact 
which a number of scholars have also pointed 
over the years: They praise customary dispute 
resolution systems for their accessibility, 
local knowledge, low cost, and speed when 
contrasted with national court systems and 
public law.3 The formal land justice institution 
in Uganda has indeed been characterised by 
a backlog and delay of cases in addition to 

Introduction

being extremely expensive in terms of court 
fees, legal representation and transport, and 
being beyond reach of the vast majority of 
the population. Within the Gulu Magisterial 
area (Acholi Sub Region), for example, the 
percentage of outstanding civil land suits was 
at 81% while land civil appeals stood at 90% for 
the period January 2010 to September 2011.4

However, there is also a lot of scepticism 
surrounding the continued use of customary 
institutions under which the traditional 
institutions in Uganda fall. They have been 
viewed in negative terms, and have often 
been described as archaic and backward 
with rigid practices that are not amenable 
to modernization, undemocratic or lacking 
democratic accountability mechanisms, 
and lacking legal legitimacy, authority and 
enforceability. In addition they have been 
pronounced incompatible with economic, social 
and civil rights as well as discriminatory  against 
the marginalised groups:5 Women are for 
example excluded from the dispute resolution 
process – the panel of adjudicators, being  
composed exclusively of old men.6

Chapter 1
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Despite all of these negative perceptions, these 
systems continue to be popular.7 Within Acholi 
Sub Region, where massive land disputes have 
characterised the return process,8 studies have 
indicated that in these situations, a significant 
number of people within the community still 
prefer and continue to use traditional leaders 
to resolve their land disputes.9 Moreover, it has 
been noted that women in particularly, face 
many challenges in accessing and using land. 
When returning home after the displacement 
due to the war, women are being denied re-
access to land by their in-laws and surviving 
male relatives.10

This paper therefore wants to revisit the 
dynamism of traditional institutions and 
explore the following question: Is it possible 
to identify and use ‘windows of opportunity’ 
under traditional institutions’ dispute resolution 
mechanisms to enable women to access justice 
in disputes on land held under customary 
tenure in Acholi Sub Region, Northern Uganda?

After presenting its research methodology, the 
section 2 of the paper proceeds with looking 
at the regulatory framework for the operation 
of traditional institutions. Section 3 discusses 
the customary norms regarding land access 
and -use in Acholi sub-region by women, 
since it is these norms that the traditional 
institutions apply in resolving land disputes. 
Section 4 presents an in-depth discussion of 
the traditional institutions, particularly their 
composition, the procedures they adopt, 

the enforcement of their decisions and the 
principles they apply in dispute resolution. 
Finally, Section 5 draws some conclusions and 
recommendations by discussing the challenges 
and windows of opportunity that have been 
identified.

1.1 Research Methodology
This paper utilises and draws on analysis of 
both primary and secondary data. The primary 
data is comprised of qualitative data gathered 
from districts within the Acholi Sub Region, as 
well as first hand field experiences. 

A total of 13 focus group discussions 
(hereinafter referred to as FGD) were held in 
four sub-counties of Agoro, Madi-Opei, Lokung 
and Orom in Lamwo and Kitgum Districts in the 
months of April and May 2012. In each sub-
county, four FGD’s were held. Three general 
FGD’s were held with groups that included 
women, men, traditional leaders, and directly 
elected and appointed leaders at the sub-
county level. The fourth FGD in each of the 
sub-counties was comprised solely of women. 
Each group constituted 20 to 30 participants. 
The selection was based on age and marital 
status of the women, in order to include the 
unmarried, married, separated, divorced and 
widowed.
 
Further I draw on first hand field experiences. 
As Head of Human Rights Protection 
Department at an NGO, Human Rights Focus 
(HURIFO)11, I have for the last three years 
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specifically worked on a project focusing on 
women’s property rights. This project has 
enabled me to work very closely with both 
the formal justice sector and the traditional 
institutions. A few real life case scenarios that 
I have been involved in will be used, although 
fictional names are used in order to protect 
the privacy of the clients. Reference numbers 
from record books of HURIFO will however be 
provided. 

Besides the case studies, two key informant 
interviews were held with traditional leaders 
in the spring of 2012, and at the lower levels, 
interviews were also held with disputing parties 
and witnesses including clan leaders and elders 
sitting as mediators. 
 
Aside from the field research, a lot of 
information has been acquired through desk 
review of both primary and secondary sources. 
The former includes a thorough review of 
relevant government legislation such as the 
Land Act, project and policy reports. The 
secondary literature particularly includes text 
books on customary land and rights of women, 
written reports and documents published by 
donor agencies, research reports of NGO, and 
other consultants, and policy documents. 

Northern Uganda has been a focus of 
substantial research. A lot of research has been 
undertaken on conflict. In addition, a number 
of studies have been done on customary land 
tenure. Many of the studies have focused 

on critiques of customary tenure vis-à-vis 
the rights of women to land ownership, on 
customary tenure and development, land 
dispute and on conflict resolution.12 There has 
however, not been much focus on exploring 
traditional institutions as an avenue for land 
justice. The issue of dispute resolution with 
regard to property rights has also been largely 
neglected in academic literature.

1.2 A Short Note on Limitations 
As stated above, the focus group discussions 
were only held in two districts out of the 
total of eight districts that comprise Acholi 
Sub Region.13 However, I also worked in the 6 
other districts, holding dialogues by nature 
of my work, and also took on cases and held 
a number of interactive trainings with the 
traditional leaders and women’s groups across 
those districts. There is a resemblance in the 
situation in the districts across Acholi Sub 
Region; however, it should be noted that there 
are some peculiarities that differ from one clan 
to another within the same tribe.
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It is useful to identify a normative apparatus 
that can serve as a foundation for making 
conclusions, on whether or not there are 
opportunities as well as a platform for 
recommending further action regarding the use 
of traditional institutions.  

The question of whether international human 
rights norms are universal and have, or should 
have, a universal application continues to attract 
divided opinion around the world.14 Abdullahi 
Ahmed An-Na’im and other scholars have 
nevertheless demonstrated that the view that 
human rights are simply a product of the West 
is no longer tenable.15 In dealing with questions 
of universalism and cultural relativism focus  is 
increasingly being placed on the relationship 
between individual rights and collective 
cultural rights and the issues arising from the 
‘translation’ of abstract, general standards 
and principles of rights into concrete contexts 
where culture, power relations, resources, legal 
systems and relations all play a role.16

In the case of Uganda specifically, the 1995 
Constitution is largely based on the universal 

application of human rights. Thus, the 
suggestion that customary practices should be 
held accountable to human rights standard is 
not new. Uganda’s 1995 Constitution prohibits 
“laws, cultures, customs or traditions which 
are against the dignity, welfare or interest of 
women, or which undermine their status”.17 

It is against this background that the following 
paragraphs will draw standards from 
international human rights law but also national 
law. The section will start by analysing the legal 
regulatory approaches adopted by Uganda 
(2.1), and thereafter analyse the international 
regulatory standards (2.2).

2.1 Legal Context / Approaches to 
Traditional Institutions in Uganda
The 1995 Constitution of Uganda recognises 
the institution of traditional or cultural leaders 
in any area of Uganda in accordance with the 
culture, customs and traditions of the people 
to whom it applies.18 It is in line with this 
constitutional provision that Ker Kwaro, the 
Acholi cultural institution is recognised. 

Chapter 2

REGULATORY FRAMEWORK FOR THE OPERATION OF 
TRADITIONAL INSTITUTIONS
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REGULATORY FRAMEWORK FOR THE OPERATION OF TRADITIONAL INSTITUTIONS

Section 88 (1) of the Land Act19 stipulates that, 
traditional authorities may determine disputes 
over customary tenure, or act as a mediator 
between persons who are in dispute over any 
matters arising out of customary tenure. From 
this description, it is clear that legal recognition 
is extended to customary law in this respect. 
Accordingly, the traditional institution applies 
customary rules and norms in order to resolve 
land disputes. The structural, procedural 
and normative structure of this institution is 
not dictated by the state.20 The structure of 
the Acholi cultural/traditional institution has 
evolved following Acholi people’s practice of 
their traditions and culture over time.21  

Further, inasmuch as the Land Act allows the 
institution through its authorities to determine 
disputes, it does not make it part of a formal 
state justice structure. There is no direct linkage 
between the traditional institutions and the 
formal land justice sector. The Local Council’s 
two courts are taken as courts of first instance 
in relation to customary tenure from where an 
appeal moves to the Local Council Court three 
and subsequently to the Magistrates courts.22  

A number of criticisms have arisen from the 
lack of clear links that exist between the 
traditional institutions and the formal state land 
justice system. It has been noted that the lack 
of systemisation has created duplicity in roles, 
hierarchy and jurisdiction.23 Instances do occur 
for example, where similar land matters are 
concurrently filed before different institutions, 

with either system not knowing what is 
happening before the other.24 

None the less, unofficial linkages do occur 
between the traditional institutions and the 
formal land justice institutions. The Local 
Council courts do in some cases refer land 
disputes back to the traditional authorities and 
in some cases they invite the elders to attend 
their court hearings not only as witnesses 
but also to provide advice and opinions.25 
The Magistrate Courts also with consent and 
request of the applicants in some cases do 
the same. In the case of Bongomin Geofrey v 
Anek Anna26, for example, the plaintiff sued in 
his representative capacity as an administrator 
of the estates of his late father. He alleged 
that the defendant, his paternal aunt, went 
against custom and sold off family land 
without knowledge and consent of the family 
members. The Chief Magistrate’s Court, with 
the willingness of the parties, referred the 
case back home. The Clan Leader convened 
a meeting: A resolution was passed and filed 
with the court registry. In the case of Olweny 
Samuel and another v. Arach Albina27, the 
respondent went against custom by allocating 
herself 4 acres of land, without the consent of 
the applicant and the elders from Patiko. This 
led to friction between the families. The parties 
to the case expressed a desire to settle the 
matter by mediation, and the Chief Magistrate 
referred them to the Rwot/Clan chief of 
Patiko. The case was settled by the Patiko Rwot 
together with the Local Authority of the area 
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and their resolutions were forwarded to the 
Chief Magistrate.

It is pertinent to point out that according to the 
Judicature Act, the application of any customary 
rule is subject to that rule not being repugnant 
to natural justice, equity, and good conscience, 
or being incompatible either directly or 
indirectly with any written law.28 Section 27 
of the Land Act expressly renders void any 
customary rule or practice that denies women, 
children and disabled persons access to 
ownership and use or occupation of land. Most 
importantly, the constitution declares that it is 
the supreme law of the land, and it prohibits the 
application of any custom that is inconsistent 
with any of its provisions.29 

In conclusion, Uganda adopts both the non-
incorporation and a limited incorporation 
or co-existence approach in dealing with 
traditional institutions.30 Uganda legally 
recognises traditional institutions and grants 
them jurisdiction to apply and follow their local 
values, norms and customs in determining 
disputes in respect of customary tenure of land 
ownership. It allows the traditional institutions 
to co-exist with the formal court system 
and operate independently, i.e. they are not 
incorporated into the formal land justice sector. 
At the same time, the Ugandan Constitution 
and laws, mandates the traditional institutions 
to comply with constitutional provisions. This 
creates some accountability given the fact 
that even if traditional institutions are a given 

a flexibility to apply customary norms, any 
decisions taken by them must comply with 
the human rights standards embodied in the 
constitution.

2.2 International Regulatory 
FrameWork
For the purposes of clarity, the international 
standards will be divided into, three main 
categories namely, substantive norms and 
standards of human rights relating to land 
rights of women (2.2.1.), structurally related 
issues of accountability of, and participation in 
justice forums (2.2.2.) and issues of procedure 
such as fairness, independence, impartiality 
and enforcement (2.2.3.). The latter two 
subsections are merely outlines while the first 
subsection will give a more detailed discussion 
on the question of protection of access to and 
rights to land.

2.2.1 Substantive Norms and Standards 
of Human Rights Relating to Land 
Rights of Women
No international right to land is explicit in the 
international legal framework. However, review 
of the international human rights framework 
as it stands makes it clear that while not wholly 
defined, land rights are invoked in a number of 
key areas. Among the few areas where explicit 
rights to land have been developed include the 
rights of women and indigenous people. 
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2.2.1.1 Right to own land 
Article 17 of the Universal Declaration of 
Human Rights, hereinafter referred to as 
UDHR,31 provides everyone with the right to 
own property alone as well as in association 
with others and stipulates that no one shall 
be arbitrarily deprived of his property. This 
is expressed in the same way in the 1995 
Constitution of the Republic of Uganda in 
article 26. 

The language of Article 17 of the UDHR is 
broad and comprehensive. It applies to both 
individual and collective forms of property 
ownership. In interpreting article 17 of UDHR, 
the words “in association with” others has been 
noted to cover any group ownership and use of 
property irrespective of the numbers in a given 
group.32 This means that the right to property 
follows the individual into the association and 
remains with each individual member of the 
association.

The nature of customary tenure within Acholi 
Sub Region will be discussed more in depth in 
Section 3. However, it should briefly be noted 
here, that within customary land tenure in 
Acholi Sub Region, the language of access and 
use is more appropriate than the language of 
ownership. 33 This does not however place it 
outside the scope of article 17 of the UDHR.

2.2.1.2 Non-discrimination and equality of 
women to access and use land 
The principle of non-discrimination is a 
cornerstone of human rights principles. 
It is proclaimed in Article 2 of the UDHR. 
Discrimination based on sex is among the 
forms of discrimination prohibited. The 
commitment to non-discrimination was clearly 
reiterated by the international community in 
the common Article 2 of the two International 
Covenants - on Civil and Political Rights and on 
Economic, Social and Cultural Rights. 

As far as land rights are concerned, the 
Convention on the Elimination of all forms 
of Discrimination against Women (CEDAW) 
requires that State Parties “shall ensure women 
the right to (…) equal treatment in land and 
agrarian reform as well as in land resettlement 
schemes (…).” CEDAW also provides that 
both spouses must enjoy “[t]he same rights 
(…) in respect of the ownership, acquisition, 
management, administration, enjoyment and 
disposition of property” in marriage.34 The 
Convention defines discrimination as: “any 
distinction, exclusion or restriction made on 
the basis of sex which has the effect or purpose 
of impairing or nullifying the recognition, 
enjoyment or exercise by women, irrespective 
of their marital status, on a basis of equality 
of men and women, of human rights and 
fundamental freedoms in the political, 
economic, social, cultural or any other field.”35
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On the African continent, a Protocol to the 
African Charter on Human and Peoples 
Rights, on the rights of women was adopted 
in 2003: the Maputo Protocol. 36 It provides for 
equality between women and men and outlaws 
discrimination against women in a number of 
areas, including the right to property.37 The 
Protocol illustrates the demand for sensitivity 
to differences in situations and needs: It 
explicitly covers different groups of women: 
Married women (Art. 6 and 7), widows (Art. 
20 and 21), women in armed conflict (Art. 11), 
women in economic activities and the informal 
sector (Art. 13e and f), elderly women (Art. 22), 
women with disabilities (Art. 23), and women in 
distress (Art. 24).
 
The implications of the above non-
discrimination provisions is that where 
customary law has been recognized as part 
of the state’s legal system, it should not 
discriminate against women: Decisions passed 
by the traditional institutions should be in line 
with human rights obligations.

2.2.2 Participation
There is a wide range of human right provisions 
addressing women’s right to participation

Article 7 of CEDAW obliges State parties to 
eliminate discrimination against women in the 
political and public life of the country. At the 
regional level, Article 9 of the Maputo Protocol 
deals with equal right to participation, including 
through affirmative action. Thus, Article 

9.2 provides that state parties shall ensure 
increased and effective representation and 
participation of women at all levels of decision 
making.

According to CEDAW General 
Recommendation No. 23, the obligations 
specified under Article 7 extend to all areas of 
political and public life and go beyond those 
areas specified in Paragraphs (a) to (c) of the 
Article. For example, the concept of political 
and public life refers to the exercise of political 
power in executive, legislative and judicial 
spheres.38

Accordingly, this recommendation places 
anybody exercising public authority or power in 
the position of a public authority or institution. 
This would therefore bring the traditional 
institutions that according to the Land Act 
are given powers to determine disputes 
relating to customary land tenure under this 
ambit. It is thus important in this regard to 
assess the participation of women either as 
adjudicators or even mediators within these 
institutions. Attention must be paid to issues 
like mechanisms for nomination and clarity 
on quotas for female representation, among 
others.

2.2.3 Procedural Fairness and Due 
Process 
International human rights law imposes 
obligations of process, not only of results. 
Human rights standards call for a fair trial 
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before an independent and impartial court, as 
well as for the equality of all persons before 
such courts or tribunals. These principles have 
been enunciated under Article 10 of the UDHR, 
Article 14 of the ICCPR and Article 7 of the 
African Charter on Human and Peoples Rights.
	
The Human Rights Committee has elaborated 
further on these principles in its general 
comment No 32. It has interpreted the 
requirement of independence to include 
inter alia: procedure and qualifications for 
appointment of judges, guarantees relating 
to their security of tenure, and independence 
from the executive or judiciary. International 
human rights law therefore obliges states to 
set up clear procedures and objective criteria 
for appointment, suspension and dismissal of 
judges. In addition, the element of impartiality 
has been interpreted to include the obligation 
for judges not to allow their decisions to be 
influenced by personal bias or prejudice or act 
in ways that improperly promote interest of one 
party against the other.39

Moreover the Human Rights Committee has 
specifically pointed out that Article 14 is also 
relevant where a state recognizes courts 
based on customary law and entrusts them 
with judicial tasks. The Committee states that 
it must be ensured that such courts meet 
the basic requirements of fair trial and other 
relevant guarantees set out in the covenant.40 
In addition, the Principles and guidelines to 
a fair trial and legal assistance in Africa 2003 

under section q(c), enjoins traditional courts 
to comply with international human rights 
standards on the right to a fair trial. Section (1) 
defines traditional courts as a body which in a 
particular locality has power to resolve dispute 
in accordance with local customs, cultural or 
ethnic values, religious norms or traditions.41 

Accordingly therefore, the traditional 
institutions are obliged to comply with the 
international standards of procedure and due 
process. 
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CUSTOMARY TENURE IN ACHOLI SUB-REGION42

Customary tenure within the Acholi Sub Region 
falls under the clan tenure which in Uganda 
was common in the Nilotic, Nilo Hamitic and 
Bakiga communities.43 The clan (kaka) is in 
this regard viewed as a corporate legal entity 
with perpetual succession,44 holding land on 
behalf of its people. A clan usually has a clearly 
defined area of land, the boundaries of which 
can be demarcated by a river, small hills or a 
delimiting of the gardens. Within the clan land, 
communal practices often co-exist with notions 
of individual or household’s rights creating a 
complex system of rights holding.45

Rwot (Chief) Picho, describing his own clan as 
a Clan Chief, stated that within the boundaries 
of the Clan land, land is allocated for exclusive 
use to a family (dogola/paco) and to the 
household (ot). Such pieces of land, once 
allocated, are never taken back. The rights exist 
in perpetuity. There are also communal lands 
such as grazing lands, hunting grounds, etc. 
which clan members communally enjoy access 
to. Rwot Picho however, noted that the clan is 
endowed with rights, roles and responsibilities 
to set the rules by which land is accessed, and 

the social context within which the rights are 
claimed. 46

 
The following paragraphs will thus start by 
looking at a few conceptual or definitional 
issues for purposes of clarity (3.1). Thereafter 
they will consider in-depth, the customary 
norms regarding how land rights are accessed. 
Particular attention will be paid to women, 
i.e. whether they do have a right under the 
customary norms, to access and use land (3.2).

3.1 Definitions: Land Ownership, 
Land Rights and Land Tenure

3.1.2 Customary Land Tenure
Land tenure is the relationship, whether legally 
or customarily defined, among people, as 
individuals or groups, with respect to land. It 
has also been defined as an institution, i.e. rules 
invented by societies to regulate behaviour. 
Rules of tenure define how property rights 
to land are to be allocated within societies. 
They define how access is granted to the right 
to use, control, and transfer land, as well as 
associated responsibilities and restraints. In 

Chapter 3
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simple terms, land tenure systems determine 
who can use what resources for how long, and 
under what conditions.47 Customary land tenure 
therefore refers to a system that most rural 
African communities operate to express and 
order ownership, possession, and access, and 
to regulate use and transfer. Unlike introduced 
land-holding regimes, the norms of customary 
tenure derive from and are sustained by the 
community itself, rather than from the state or 
state law. Although the rules which a particular 
community follows are known as customary 
law, they are rarely binding beyond the 
community.48

The 1998 Land Act defines customary tenure 
as follows: “(…) a form of tenure applicable to a 
specific area of land and a specific description 
or class of persons, governed by rules generally 
accepted as binding and authoritative by a class 
of persons to which it applies, characterized by 
local customary regulations and management 
to individual and household ownership and 
at the same time providing for communal 
ownership and use of land”.

3.1.2 Land “ownership” and “land 
belongs to”
The Constitution of the Republic of Uganda 
makes a provision for customary tenure, as well 
as freeholds and leaseholds, to be claimed 
on the basis of ownership.49 As seen in the 
description made by Rwot Picho above, land 
ownership in Acholi culture can be defined as 
a collective clan or family affair that ensures 

access and enjoyment of rights to all members 
of the clan, the family, or the household; It 
excludes non-members or strangers. Land 
apportioned to the use of the household or 
family is exclusive to them, and they have a 
right to exclude others. Accordingly, there 
are land managers at all levels (from the clan 
to the household) who are bestowed with 
the responsibility of administering the land; 
This is done to ensure that every member 
is given rights to the land, and. a right to say 
who can sell the land, as every member has a 
responsibility to protect land for all the clan and 
to make sure that the next generation will also 
be able to enjoy the land.50 The land managers 
are stewards rather than owners. As seen from 
the description, the land belongs to the family 
within the clan, but the rights are shared in a 
complex way.
 
Accordingly, the phrase that ‘land belongs to 
the Clan’ does not in any way imply ownership 
of the same to the Clan. The sense to belong 
here is much closer to the idea of sovereignty. 
The analogical reference here is that Acholi 
societies, like human societies everywhere, 
have territorial structuring. The clans, in varying 
magnitudes, make claims regarding the land 
they occupy: It is their land and it distinguishes 
their relationship thereto from that of strangers 
or guests. It is on this basis that they set the 
rules by which owners say the household or 
family owns land, and define the social contexts 
within which the rights are claimed. Adoko and 
Levine, compare this to the government’s claim 
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to limit the sale of land to foreigners or to set 
limits on what may be done on land: It is not a 
claim that the government owns land on which 
a private citizen may hold title.51 At the same 
time to use or infer the concept of ownership 
could also be misleading since future 
generations are also considered in possession 
of rights.52 People are thus custodians rather 
than owners of land. Accordingly, for purposes 
of our discussion here, land ownership will 
not be referred to. This paper will refer to land 
rights which include: right to access land, right 
to use land and right to access protection to 
access and use land.

3.1.3 Land rights 
We can best define this by making a distinction 
between land ownership and the various 
categories of rights, that is the rights to access 
and use of land. The rights to access and use 
according to the description of land ownership 
above can be defined as rights belonging to 
members of a land owning group such as 
members of a family or house hold, or even to 
a clan. On the other hand, ownership can be 
distinguished as vested in the land managers 
on behalf of their groups.

Generally, land rights within customary tenure 
are derived through membership to the clan, 
and membership to the clan is achieved by 
birth into the clan, marriage into the clan by a 
woman, or movement into a clan area by a non-
clan member, who after a period of time living 
in the area is accepted and considered part of 

the clan.53 Land apportionment is, however, 
done along family and clan lines, with sons 
apportioned land when they become of age, i.e. 
when they bring a wife into the clan.54

3.2 Rights of Women under 
Customary Tenure
Under customary tenure, women’s land access 
and usage rights depend primarily on their 
dual identities as sisters in their families of 
origin and wives in their families by marriage.55 
Accordingly the preceding paragraphs will 
describe whether or not women have rights 
to access and use land prior to marriage, 
during marriage, at widowhood, and divorce or 
separation.

3.2.1. Prior to Marriage
In the Acholi culture, prior to marriage, a 
woman is entitled to access and use land 
at her homestead or family land, as long as 
she remains unmarried. However, unlike the 
boys who are allocated a piece of land upon 
marriage, the girls are not. The rationale here 
is that all girls will eventually get married, an 
issue which has been pointed out as presenting 
a vulnerability to the unmarried girls.56

A discussion with an elder in Orom elaborated 
this point further.57 He noted that an unmarried 
girl has no children to feed, unlike the boy who 
upon marriage assumes social responsibility. 
However, in case a girl begot children but 
never leaves the fathers compound, she will 
be allocated land to feed her children or she 
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will continue to live with her mother and feed 
the children off her mother’s land. In case her 
parents pass away, she can take over the land, 
i.e. “inherit” the land. 

A case that illustrates this point further is the 
case of Abur Santa Oyugi (case scenario No.1).58 

The complainant (Santa), an unmarried 
woman with two children, claimed that 
she had lived with her parents all her 
life, though she sometime worked away 
from home. Her complaint before the 
Clan Head was that her cousin brothers 
were claiming rights of access over the 
same piece of land. She pointed out that 
during the meeting organized by the Clan 
Head, the Clan brothers were advised 
not to disturb her and her children. They 
however did not comply and she filed 
a case before the Local Council Court, 
which ruled in her favour. Her cousin 
brothers similarly defied the Local 
Council Court ruling. Ms Santa has now 
filed a case before the formal court of law 
to have her rights enforced.

This case illustrates three points:

1.	 Women can and do inherit customary land in 
Acholi Sub Region;

2.	 In adverse situation they do make use of 
both the informal justice mechanisms and 
the formal justice mechanisms;

3.	 The problem is not necessarily that the 
culture discriminates against the women, 
it is more that of the enforcement of the 
decision of the traditional institution.59 Even 
in the Local Council Court Judgment, the 
Chair Person of the Court stated that that 
piece of land in dispute belonged to Santa’s 
father and accordingly she had the right to 
it.60

3.2.2 Upon Marriage 
Upon marriage, a woman normally enters into 
the clan of her husband, thereby gaining rights 
not only to access but also to use the clan land 
and to protection from any sort of deprivation. 

During the Focus Group Discussion with the 
women’s group in Orom, one of the participants 
expressed herself, when prompted on this 
issue: “I do not have any voice on land at my 
father’s home, because I am already part of 
another clan by virtue of marriage and it is the 
responsibility of this clan to show me where I 
can feed their children”.61

This expression illustrates that marriage is an 
important basis for women’s claims to land 
access and use. It importantly also denotes the 
fact that it is from the husband’s kin group that 
wives get land and it is this kin group that may 
in some circumstances protect her claims. It 
was for example noted by one elderly man that 
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when a woman marries into a clan, she does 
not only gain land rights through marriage to 
her husband, but also through joining extended 
family networks. She may in some cases be 
able to enforce these rights by recourse to the 
husband’s lineage even if the husband himself 
is unwilling to provide land.62

At all the Focus Group Discussions, the women 
however expressed that even if they do access 
the land, their husbands, as heads of the family, 
still have greater control over the use and 
apportionment of the land than they do.63 At 
the Focus Group Discussion with the women’s 
group in Lokung,64 the women described the 
situation as being even more precarious for 
those in polygamous marriages, where more 
land is given to the favourite wife; In some 
instances, the more sons you have, the more 
you are apportioned. At the Orom Focus Group 
Discussion, the women leader of the group 
specifically stated that “as much as we have 
rights to access, the use of the land is still 
greatly controlled by the men as family heads 
which places women at a disadvantage.”65

3.2.3 Widows
A widow, whether with or without children, takes 
over from her late husband all the rights and 
responsibilities, which he had over their family’s 
land. 

One widow in the Focus Group Discussion 
noted that before her husband’s death, a 
wife already had a right to access and use the 

land, although the husband, being the head 
of the household, held the responsibility for 
subdividing and safeguarding the boundaries 
of the land. According to her, this responsibility 
is assumed by the widow upon the death of her 
husband. She noted that in the past, the clan 
would appoint for the widow a protector, whose 
role was to defend the rights of the widow and 
her children; He would also in some instances 
inherit her as a wife. The protector however 
did not have any claim on the land.66 In all the 
Focus Group Discussions, it was noted that wife 
inheritance is not a common practice because 
of the HIV/AIDS scourge, although in some 
instances a protector is still appointed, he does 
not inherit the widow as a wife.67

3.2.4 Separated/divorced women
Separated and/or divorced women loose 
rights to access and use land in their husband’s 
clan, and are accordingly expected to move 
back to their maiden home. This creates a 
situation of vulnerability for women. When 
women marry out of the family and attain 
the status of a wife, the land at her father’s 
household is left vulnerable to acquisition by 
other family members.68 In many families, the 
land has become scarce, and has been divided 
up among the brothers, who also have big 
families.69 Therefore, the maiden’s brothers 
are less willing to apportion any portion of 
land to the divorced and separated woman 
who returns back to her maiden household. In 
the past, there was reserved land, which was 
yet unallocated: Such women would no doubt 
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benefit from that, noted an elder.70 It is however 
worth noting that only few women are aware of 
the right to return to their maiden home upon 
divorce or separation.

The case of Margaret Acayo (Case Scenario No. 
2)71 illustrates the point that woman also retain 
residual land claims in their own kin groups.

Margaret Acayo approached Human 
Rights Focus,72 with a complaint against 
her father. Her allegation was that her 
father sold off all the customary land 
measuring approximately 50 acres 
without her consent, although he claimed 
to have obtained consent from her 
brothers. She stated that her concern 
was what would happen to her in case 
her relationship with her husband ended.  
She also raised concern about two of 
her siblings still below the age of 15. 
When Human Rights Focus scheduled a 
mediation which involved her father and 
the alleged purchaser, Margaret Acayo 
suggested that her father’s clan should 
be involved. During the mediation, at 
Human Rights Focus offices, the Clan 
Head noted that since there was no 
dispute as to the sale, HURIFO, should 
allow them to sit as a clan and make 
a decision. He however, noted that 
Margaret Acayo had a valid claim and her 
father had no right to ignore her and her 
young siblings.

At the clan meeting it was accordingly 
decided that since the elder brothers 
had consented to their interests being 
disposed off, 5 to 8 eight acres should 
be apportioned for the exclusive benefit 
of Margaret and her 2 siblings, it was 
specifically noted that Margaret’s father 
will continue to use the piece of land and 
upon his demise Margaret or her 2 young 
siblings will take over the same.  

All in all, customary law within the Acholi Sub 
Region does give women considerable rights 
of both access and use of land. The norms 
of access to land do not discriminate against 
women. Women, like men, access land through 
social relations, and it is on the basis of the 
social relation as daughters, sisters, wives, 
widows, divorced and separated women, that 
women can claim their rights to access and use 
land. 

The above discussion shows that this situation 
does not give women secondary rights as often 
asserted. Neither are their claims weaker, as 
seen in the cases of Santa Abur and Acayo 
Margaret respectively. In other words, land 
access for both men and women being socially 
embedded, claims arise out of relationships 
with people rather than out of property 
relations.
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Section 3 shows that under the Acholi customs, 
land is owned by families, not individuals. 
Therefore the assertion that women do not own 
land, or that it is the men who own the land, 
is wrong. Rather, it is true to say that men do 
have greater control over land than women. 
Men and women have user rights – however, 
men do have, and exercise, greater control over 
land use. This is accentuated by the fact that 
male gender plays a central role as the primary 
organizing order for land access, the land being 
accessed through the male relations. 

Section 3 also shows that the mode of 
land access however creates a number of 
vulnerabilities for women especially for widows, 
separated or divorced women.
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This section takes a fairly in-depth look at 
traditional institutions and their role in land 
dispute resolution. First, the section provides a 
brief description of the overall structure of the 
traditional institution, and thereafter looks at 
the dispute resolution structure, particularly its 
composition and appointment, the principles 
applied in dispute resolution, procedures 
adopted, participation and the role of women 
in dispute resolution, and enforcement of the 
decisions.

The traditional institution is comprised of a 
number of chiefdoms. These chiefdoms are 
made up of various Clans (Kaka)73 which are 
further subdivided into Hamlets (Paco or 
Dogola)74 and further into Households (Ot).75 
The chiefdoms are made up of at least one 
royal/aristocratic clan (equivalent to a village) 
and several commoner clans (villages). Royal 
clans are headed by Rwot Moo (plural Rwodi) 
translated loosely in English to mean Clan 
Chief. It is the Rwot Moo/Chief who also rules 
the chiefdom. The commoner clans/villages 
are each headed by Ladit Kaka (plural Ludito 
Kaka) translated in English as Clan Head. 

Accordingly the Clan Chief governs through 
these Ludito Kaka/Clan Heads who are 
referred to as the Council of elders. They are 
representatives of each clan/village, and each 
of these clans enjoys their autonomy. The Rwot 
Moo/Chief rules more by consensus. 

The land dispute resolution structure emanates 
and is juxtaposed with the socio-political 
structure described before. This hierarchical 
structure stretches from the household level to 
the level of the clan:

•	 At the hamlet level: the Won Ot/Head of 
Household, the Won Paco/Head of Family 
and Rwot Kweri/Chief of the Hoe

•	 At the clan level: the Atekere, Lawang Rwot 
(Representative of the Chief), the Ladit Kaka 
(Clan Head) and the Rwot Moo (Chief).

NB. Diagrams illustrating the socio-political 
structure and the dispute resolution structure 
are attached to this paper as Annex 1 and 2 
respectively. 

Chapter 4

TRADITIONAL INSTITUTIONS IN ACHOLI LAND
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4.1 Composition and Appointment 
There is no uniform description of the 
composition and hierarchy of this structure 
in Acholi Sub Region.76 During the focus 
group discussions, participants from different 
locations and clans gave different descriptions. 
Accordingly, variations occur as one changes 
location, lineage or clan involved in a particular 
location. The common feature across all is that 
the structure stretches from the household 
level (ot) to the Clan (kaka) level, as noted 
above.

4.1.1 Household and Hamlet
A hamlet generally consists of a number of 
households, while a household is regarded as 
the smallest social unit, typically a husband, 
wife (or wives), and children. The difference 
between the hamlet and the household is that 
the hamlet already includes people of different 
agnatic descent while the household has 
only people of the same agnatic descent. The 
hamlet is basically an extended family, which 
could include sons of one man or of several 
brothers.77 When the sons marry, they set up 
their own households in close proximity and 
close to their parents. The people within one 
hamlet share the same compound or fire place. 
The hamlets differ greatly in size, and to a less 
extent structure.78  

For purposes of land dispute resolution, the 
two most utilized leaders at this level are the 
Head of Family (Won Paco/Gang/Ladit dogola) 
and the Chief of the Hoe (Rwot Kweri). The role 

of the Head of the household (Won Ot) is very 
ignorable.79

4.1.1.1 Head of Family/ Won Paco/Gang/Ladit 
dogola
The Head of the Family (Won Paco) is the head 
of a hamlet (Paco/ Dogola). He is usually the 
eldest of the male heads of the households 
forming the Hamlet. He is chosen either by 
the clan, the family, or through succession.80 
As a land manager, he is tasked with, inter alia, 
the role of resolving land disputes within his 
jurisdiction. He usually works and consults with 
a number of elders within his jurisdiction. The 
number is not definite; It varies from hamlet to 
hamlet. The majority of people within the focus 
group discussions were adamant as to whether 
women were part of this composition.81 They 
however noted that female elders are often 
consulted.

4.1.1.2 Chief of the Hoe (Rwot Kweri)
The Chief of the Hoe (Rwot Kweri) may serve 
several hamlets, ranging from 2 onwards. The 
number of households under the Chief of the 
Hoe varies from village to village. The Chiefs 
have been described as the most appropriate 
authority for solving land related disputes 
within the communities.82

The Chief of the Hoe is an elective position, and 
the electorates are comprised of the village 
assembly.83 There is however, no limitation as 
regards the duration of time that one can serve 
once elected. Most of the Chiefs of the Hoe 
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who participated in the Focus Group Discussion 
had all served for over 8 years.84 One elder 
observed “a new Rwot Kweri is elected where 
one can no longer serve by reason of either 
age, sickness, or one personally chooses to opt 
out”.85

Some of the criteria for being elected to this 
position include high moral standard and 
character within the community. As one elderly 
lady stated during the Focus Group Discussion:  
“(…) if you are always involved in land wrangles 
with people, no one can trust you (…)”86 Further, 
during one of the key informant interviews, it 
was pointed out that, in the past, one had to 
be about 50 years of age and above, although 
currently those younger than that are being 
elected.87 

When participants at the Focus Group 
Discussion in Lokung were prompted as to 
gender, they quickly pointed out that the Rwot 
Kweri has always been male, since there was 
also a Rwot Okoro (name comes from shells 
of a dead snail which is used for weeding), a 
position held by a woman.88 Throughout the 
fieldwork however, the researcher only came 
across one Rwot Okoro.89 It is also unclear what 
position they hold in the land dispute resolution 
structure. In the key informant interviews, 
it was pointed out that the Rwot Okoro is 
involved in the mediations as an elder and 
her opinions is seriously taken into account.90 
The Rwot Okoro at Lokung pointed out that, 
during a land dispute, she is helpful to women 

as a key witness, because she knows the land 
boundaries by virtue of her position.

The Chief of the Hoe (Rwot Kweri) works 
with a committee of about 3 to 7 people, 
varying from place to place. The committee 
generally consists of at least one elder. Out 
of the 10 Chiefs of the Hoe (Rwodi Kweri) who 
participated in the Focus Group Discussion, 
only two had women in their committees.

4.1.2 Clan Level 
A Clan generally consists of hamlets. It provides 
an internal environment in which households 
and hamlets develop.91 At the clan level, we 
have the Atekere, the Ladit Kaka (Clan Head), 
the Lawang Rwot (Representative of the Chief), 
and the Rwot Moo (Clan Chief).

4.1.2.1 Atekere 
The Atekere is an elective position. The holder 
is elected by elders of the community. This is 
a colonial imposition and is dominantly a male 
position. The Atekere receives cases referred 
to him by the Chief of the Hoe (Rwot Kweri); 
He also handles disputes related to land use 
within the households.92 In addition to handling 
the land disputes, he also handles cases of 
domestic violence.93 The Atekere can lead up to 
two clans (villages). 

4.1.2.2 Clan Head (Ladit Kaka) and the Clan 
Chief (Rwot Moo)
The Clan Head (Ladit Kaka) is also an elective 
position. The electorates are comprised of Clan 
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members. The position is predominantly for 
males of about 45 years and above.94 They also 
work with a number of elders, both male and 
female. During the Focus Group Discussions, 
there was not much mentioning of the roles 
of the Ladit Kaka in land dispute settlement.95 
Two of the Ludito Kaka (Clan Heads) who 
participated in the discussions pointed out 
that although they also settle land disputes 
between and among people within their clans, 
they mainly coordinate their people to the 
Rwot Kweri, the Atekere or the Lawang Rwot 
(representative of the Chief) in case of land 
disputes.96 From the Focus Group Discussion, 
it appeared that their roles have been more 
associated with protection of clan land and 
hence participation in disputes between his 
clan and other clans.

4.1.2.3 Lawang Rwot /Representative of the 
Chief 
It was clear from the Focus Group Discussions, 
that the Lawang Rwot is also an elective 
position, the holder being elected by elders 
within the community. In some places, it was 
noted that not anybody can get elected into 
the position: the position can be preserved 
for a particular clan that provides Lawang 
Rwot. In some places, the person must come 
from a particular household. The position is 
that of a ‘diviner’. The Lawang Rwot handles 
disputes referred to him by the Atekere as 
well as general land disputes that have ritual 
implications i.e. land disputes that have been 
associated with matters involving death/

grievous bodily harm, and where some ritual 
must be performed in order to restore peace in 
the community.97

4.1.2.4 Rwot Moo/Chief
The Rwot Moo (Clan chief) is a hereditary 
position. The Rwot Moo heads the chiefdom, 
and he is from a royal or aristocratic clan within 
the chiefdom. Nothing much was mentioned 
about his role in land dispute resolution 
between and among individuals during the 
Focus Group Discussions. The Rwot Moo works 
mainly through the Clan Heads, also known as 
council of elders, to ensure protection of the 
chiefdom land.      

It can be noted from the above discussions that 
some of the positions within the land dispute 
resolution structure are elective though with 
certain restrictions varying from one position 
to another. The terms and conditions of service 
are however not clear: Once elected, one can 
serve for life as seen in the case of the Rwodi 
Kweri (Chiefs of the Hoe) who had each served 
for over a period of 8 years. Although there are 
no restrictions as regards gender in positions 
such as Rwot Kweri, there are no female Rwot 
Kweri. However, a number of women sit in the 
committees that help the Rwot Kweri. Women 
are also being consulted elders.

4.2 Handling of the Disputes 
The paragraphs examined the composition 
of the land dispute resolution structure and 
how the leaders are appointed. The following 
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paragraphs present an in-depth analysis of 
how disputes are handled by the traditional 
structures, i.e. reporting of a complaint, 
principles adopted, procedures, enforceability 
of decisions, questions of impartiality, etc.

4.2.1 Choosing of a Dispute Resolution 
Actor within the Land Dispute 
Resolution Structure 
As noted from the description of the structure 
above, there is quite a strict hierarchical 
structure, in which each traditional authority 
or leader has a different level of authority, 
jurisdiction and responsibility. During the 
fieldwork however, the majority of the 
respondents noted that their choice of a 
traditional leader was determined by the 
accessibility of the traditional mechanism in 
terms of distance, fairness, and comfort.98 
This is in line with what scholars have praised 
customary dispute resolution systems for.99 

Accordingly, the forum to which a plaintiff 
makes a first instance call varies depending on 
the accessibility factors mentioned previously. 
At the Focus Group Discussion with the women 
group at Orom, the participants noted that 
they would go to the person who they are most 
comfortable with, and that they would choose 
a person who respects them.100 Those that 
preferred to consult the Family Head (Won 
Paco) did so in order not to wash their dirty 
linen in public.

The case of Mary Ayoo Lakot (case scenario 
3)101, a widow belonging to the Atura Kaka in 
Omiya Anyima sub-county, Kitgum District is 
illustrative of this choice.
 

Mary Ayoo Lakot approached HURIFO 
office102 with an allegation that her brother 
in-law was threatening to dispose of land 
that she inherited from her late husband. 
She however noted that she reported 
the case to the elders within the Hamlet 
(Dogola/Paco) who never agreed with her 
brother in law. Because of his defiance, 
the case was referred to the Clan Head 
(Ladit Kaka), who happened to be a first 
cousin to her late husband. She also 
stated that her fear was that the Clan 
Head (Ladit Kaka) would not help her, 
as he had an interest in the matter. The 
purported purchaser being his nephew. 
When prompted as to why she did not 
forward the case to the Rwot Kweri or the 
Local Council, Mary Ayoo stated that she 
wanted the issue settled at family level. 
Her request was that HURIFO should help 
her file the case before the court because 
the Clan Head (Ladit Kaka) including his 
other brothers were already biased.

As shown in the Mary Ayoo case, questions of 
impartiality can become very apparent. During 
the Focus Group Discussion, some Rwodi 
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Kweri stated that in situations where they had 
a personal interest involved, they disqualified 
themselves from mediating over the dispute.103 

4.2.2 Accountability and Appeal 
structure 
Cases are not only transferred back and 
forth among the leaders in the hierarchy, the 
traditional leaders also view themselves as 
having complementary roles, hence they do 
not necessarily see themselves as playing an 
oversight role.
 
The Rwodi Kweri (Chiefs of the Hoe) and 
the Won Paco (heads of households) who 
attended the Focus Group Discussion stated 
that they refer the cases to the Atekere when 
they feel they cannot manage them, especially 
in instances where the parties completely 
fail to agree, or perceive them as biased. The 
Atekere on the other hand noted that where 
the complaint is taken straight to him, he does 
not refer it back. During the mediation, he 
requests the Rwot Kweri (Chief of the Hoe) and 
the Won Paco (Head of households) to attend. 
The Rwot Kweri, the Won Paco and the Atekere 
pointed out that where the cases involve ritual 
implications, they refer it to the Lawang Rwot 
(Representative of the Chief).104 

4.2.3 Principles Applied in Dispute 
Resolutions: Search for Harmony
In handling land disputes, the overriding 
principle is to reach a win-win agreement based 
on equity (fairness), restoring relationships of 

the conflicting parties and promoting harmony 
in the family, clan and community.105 Quite a 
number of authors have noted that this works 
to the advantage of very close knit societies.106 
The rationale is that the dispute resolutions do 
not take an adversarial approach by avoiding 
the identification of a right- and a wrongdoer or 
a winner or loser. This minimizes tensions and 
keeps in place the moral cohesion within the 
families, clans and community at large.107

The Akello case (case scenario 4) is relevant 
here as the plaintiff accepted a compromise to 
leave to her uncles, two out of the five pieces of 
land that they had trespassed upon.108 

One Akello is an orphaned girl, separated, 
and mother of one child. When she 
returned to her maiden home after 
displacement, she found that two of her 
uncles had trespassed on five plots of 
land that originally belonged to her late 
father. The case was referred to the Rwot 
Kaka (Clan Head) for mediation. During 
the mediation the Rwot Kaka and most 
of the elders noted that, the people 
involved were all relatives. They noted 
that Akello’s uncles had many sons and 
that the land had become too scarce to 
accommodate all of them. In his ruling, 
the Rwot Kaka and the elders present 
implored One Akello to give up 2 of 
the 5 gardens to her uncles. The Rwot 
Kaka noted that the persons involved in 
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the case would always need each other 
and that there was therefore no point in 
creating more tension. Akello accepted 
this ruling. She stated that she was 
appreciative to all the clan members and 
elders who stood and protected them 
first as mere women, but also as orphans. 
She also noted that these were her 
uncles and she will still need their help 
in the future, as well as that of her cousin 
brothers.

This case illustrates a number of issues. First, 
the focus on the well-being of the community 
does not necessarily result in clear decisions for 
one party against the other, since there is more 
focus on reconciliation than on finding a winner 
and a loser. Second, it raises the question of 
whether the focus on community reconciliation 
is devoid completely of consideration for the 
rights of the individual and, in this case, the 
rights of the woman. Henrysson and Joireman 
note that since claims are made in the context 
of the relationship that constructs the social 
system, the vitality of that social system may 
take precedent over individual rights.109

Second, visible from Akello’s statement of 
acceptance “first as mere women, but also as 
orphans”, her vulnerability could have played a 
role in her accepting the compromised position. 
This accordingly corresponds to the assertions 
that the goal of harmony can be used to force 

weaker parties to accept agreements and local 
norms, which in turn can result in discrimination 
against women.110 As Sally Engle Merry stated, 
by and large popular justice tends to reinforce 
and entrench relations of power rather than 
to transform them.111 Nevertheless, it could 
also point to the fact that in analysing such 
situations, attention should be placed on 
whether or not the women do understand 
and appreciate the choices they have, such as 
recourse to the formal courts of law. 

Third, scholars have pointed out that 
an advantage which arises in pluralistic 
frameworks is the possibility for claimants to 
strategically pick and choose from both formal 
law and positive customary elements that 
benefit them.112 Indeed the cases presented 
above113 show that differences in knowledge 
and power relations play a very critical role in 
enabling women to exercise their options. In 
the Mary Ayoo Lakot case (case scenario 3) the 
plaintiff realised that keeping the matter within 
the family would not render her justice: She 
utilised her knowledge of the existing option to 
file a case before the formal court of law. The 
challenges are of course greater for those who 
do not have knowledge of existing options, as 
in the case of One Akello (case scenario 4), or 
those that feel too powerless even to make use 
of the traditional institutions. 

Finally, the Akello case (case scenario 4) 
underlines the ability of the traditional 
institutions to protect interests that the formal 
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courts would perhaps disregard. In the present 
case, one of the plots of land was actually 
attributed for the benefit of an illegitimate 
male child whose father prior to death had 
sold off plots of land that he could have 
inherited. Legally speaking, these uncles who 
had trespassed on Akello’s pieces of land had 
no legal obligation towards this boy, who in 
the end got a plot of land from One Akello.114 
The same scenario can be projected on the 
case of cohabitees who lose their partners. 
Under the Succession Act, in case a husband 
dies intestate, 15% of his property goes to his 
widow or widows.115 As women gain access to 
customary land through marriage,116 a woman 
who cohabits and loses her partner prior to 
marriage stands without property unless her 
partner dies testate and leaves property for 
her in his will. In such a case, the property 
left to the woman cannot include his right to 
use customary land. Women in this situation 
may have the possibility of returning to their 
paternal homes.117

A Clan Head in Orom noted that in such cases, 
he would look at the welfare of the children 
and would allow such a woman to stay and 
look after her children. In instances, where the 
woman has no children, her fate would depend 
on whether she can remarry within the clan, in 
another clan or return to her paternal home.118 

4.2.4 Participation, Role and Position 
of Women in the Dispute Resolution 
Structure 
As noted in 4.2.1 above, most of the leaders 
that are concerned with land dispute resolution 
are predominantly male.119 However, there 
seems to be more openness in having women 
as committee members in the capacity of an 
elder or even vice-chair person. Of the ten 
Rwodi Kweri (Chiefs of the Hoe) present during 
the Focus Group Discussions, two had women 
on their committees and the majority stated 
that they invite the women elders most of the 
time, though not as part of the committee. A 
recent research by Burke also indicates that 
approximately one third of the members in the 
traditional courts are women.120 

It is worth noting that the limited number of 
women in these traditional structures has not 
in prevented their access to these structures. A 
point of concern however is their participation 
during the proceedings, which is still very low. 
The middle-aged women were assertive but the 
elderly only spoke when consulted.121

The importance of the visibility of women 
in these positions cannot be underrated. It 
is important for women to be able to give 
meaningful inputs into the affairs of the 
institution that plays a key role in shaping and 
enforcing customary norms. It is however, 
also pertinent to take the concern beyond 
mere absence from visible positions of 
leadership, and to look at the perception of 
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women’s membership status in the traditional 
institution.122

As noted earlier in Section 3, land acquisition 
and usage is based on clan membership, 
which is largely patrilineal, with women 
acquiring land through their male relations 
either as daughters, sisters or wives. As one 
elder noted, women are considered as visitors: 
before marriage they belong to the father’s 
clan, after marriage to the husband’s clan, and 
after separation or divorce they go back to the 
father’s clan.123 The elderly women who are 
consulted are more permanent members of 
their community, and have gained legitimacy 
and authority over time, compared to, for 
example, a newly married young woman. 
Accordingly, the challenge is not so much to 
prove that women are part of the decision-
making processes, but rather to place all 
women in a situation where their competence 
counts and their authority is acceptable and 
legitimate.

4.2.5 Procedure
There is no written procedure before the 
traditional institutions: The procedure is 
generally flexible and varies from place to 
place. In general, whenever a complaint is 
lodged, a letter is written to the person against 
who the complaint is made, pointing out a time, 
date, and place for mediation. Participation 
during the mediation is voluntary and public; 
both parties usually come with their witnesses. 
At all the Focus Group Discussions, it was 

unanimously appreciated that both parties have 
an equal right to be heard, call witnesses and 
present evidence.124 Generally, the mediation 
process is based on mediation and conciliation. 
One Chief of the Hoe (Rwot Kweri) at Agoro 
describing the process stated that “whenever 
we have listened to both the complainants and 
the respondents, including their witnesses, 
and have heard general views and advice from 
the elders and some members of the general 
public present we do come to a decision, yet 
it is up to the parties to accept it or not. We 
also inform them of the option to go to the 
Local Council or the court, in case they are not 
satisfied with the outcome of the mediation”.125

This description is indicative of some form 
of light arbitration being utilised by virtue of 
the decision made: However it is left to the 
discretion of the parties to accept or reject 
the decision. The cases are usually resolved 
within days or sometimes weeks.126 However, 
the voluntariness should be weighed against 
factors such as the affordability to take a case 
to court or even the high risk of standing up 
against the authority of a traditional authority.

Finally, the recording of the procedure varies. 
According to a study done by Burke, 84% 
claimed that an agreement signed by both 
parties and witnessed by people present 
during the mediation, is written down, while the 
remainder verbally inform the parties of the 
conclusion.127 
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4.2.6 Enforcement of the Decisions
There is no provision in the law that stipulates 
how the decisions of the traditional institutions 
are to be enforced. Accordingly, as the outcome 
of the traditional procedures is most often 
mediation, it is not binding on any of the 
parties. During the Focus Group Discussions 
it was pointed out that the parties are under 
a moral obligation to respect the decisions.128 
Thus social pressure plays a powerful role 
in achieving compliance. Disobeying a final 
ruling is tantamount to disobeying the entire 
community and may attract social ostracism.129 

Generally however, whenever the decisions of 
the traditional leaders are not respected, the 
affected party who cannot enforce the decision 
files a case with either the Local Council 
Court or with the Magistrates Court.130 In this 
situation, the case is taken as a fresh suit, and 
the mediation results may be used as evidence 
in proceedings before the court. However the 
court can come out with a judgment that differs 
markedly from the mediation reached by the 
traditional institution.
 
All in all, in dealing with disputes, it is notable 
from the forgoing discussions, that despite 
the strict hierarchy in the dispute resolution 
structure, the complainants still ‘forum shop’ 
within the tiers in the hierarchy. Accordingly, 
there is no such thing as appeals or even 
supervision roles by those higher in the 
hierarchy. The traditional leaders or actors 
consider their roles as complimentary and thus 

not as a checks and balance role: Cases are 
forwarded or referred based on failure by one 
traditional leader to enable or persuade the 
parties to reach a compromise. 

Further, participation of women both as 
members of the dispute resolution structure, 
and generally during the mediations, which are 
open to any member of the public, is still quite 
low compared to the participation of their male 
counterparts. In addition, as seen in the case 
of Akello, the overall goal of harmony might, 
in some cases, work to the disadvantage of the 
weaker parties. Finally the above discussions 
have also presented a challenge as concerns 
the enforcement of the decision, which is highly 
based on social pressure.
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The question that this research paper sought 
to answer is: Is it possible to identify and use 
windows of opportunity under traditional 
institutions dispute resolution mechanisms, 
to enable women to access justice in disputes 
on land held under customary tenure in Acholi 
Sub Region? The discussions in the previous 
Sections have presented clear strengths, but 
also a significant number of weaknesses as well 
as a number of challenges, and windows of 
opportunity. These concluding remarks recap 
by way of outline, a few of those strengths, 
weaknesses, challenges and opportunities. 
It also suggests areas in which opportunities 
present themselves, a nexus of common 
principles or constitutionally enshrined legal 
safeguards to protect women. It will thus 
begin by recapping the strengths, weaknesses, 
challenges, opportunities. Recommendations 
will be dealt with concurrently.

5.1 Strengths
The strengths that have been identified in 
the discussions above include legitimacy, 
flexibility - both in terms of distance, cost and 
finding solutions - and the speediness of the 

mediations. The following paragraphs will 
briefly discuss these advantages.

5.1.1 Are we Romanticising the Past: 
Question of Legitimacy and Local 
Authority? 
Legitimacy denotes the acceptance of the 
authority of an institution i.e. suggests that such 
an institution has authority in the community 
to perform its functions. It has been noted that 
legitimacy does not flow from external factors 
like legal recognition, but from the society, for 
instance, the community’s recognition that 
the institution has the ability and authority to 
amicably resolve disputes.131 

A study conducted by the World Bank in 
Northern Uganda indicates that quite a number 
of people still consult the traditional leaders to 
resolve their land disputes, though in varying 
degrees at the different times during and after 
displacement.132 

Further, it has been noted that despite the 
traditional authorities having been weakened 
by not only internal displacements but also by 

Chapter 5

STRENGTHS, CHALLENGES, OPPORTUNITIES AND 
RECOMMENDATIONS
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the colonial and successive governments, the 
majority of the community members still retain 
considerable respect for them.133 Accordingly, 
traditional institutions are still in most instances 
the courts of first instance and are supported 
by the Local Councils that rely heavily on their 
structures and services.134 This is in line with 
what most participants during the Focus Group 
Discussions noted: They prefer to take their 
disputes before traditional leaders. Another 
related factor in this regard is the ability of 
these traditional leaders to restore harmonious 
relations. During the Focus Group discussions, 
the majority of the respondents noted that 
their preference for a traditional leader was 
based on the ability of these leaders to restore 
harmony between and among the disputants 
(see Section 1 and subsection 4.2.3), most of 
whom live within the same locality and have 
social relations between and among them (see 
Section 3).

5.1.2 Accessibility in Terms of Distance, 
Cost, Flexibility and Speediness
The discussions show that traditional 
institutions are very accessible in terms of 
distance. As seen in Section 4, traditional 
institutions are situated and based right from 
the household level which is the smallest 
unit within the society. This is - in addition to 
being a speedy was of solving disputes - also, 
less costly and informal. The discussions 
have shown that cases are resolved in weeks 
and sometimes even in days (4.2.5). The case 
of Akello (case scenario No. 4) and that of 

Margaret Acayo (case scenario No. 2) were both 
resolved within three weeks. This element is 
very important in a context where the majority 
of the population relies on land as a source of 
livelihood.

The flexibility both in procedure and in the way 
in which the traditional leaders deal with cases 
proved to be a great strength. The actors forge 
solutions and provide remedies socially tailored 
to the context of each case (case of Akello, 
case scenario No. 4). This flexibility provides 
an opportunity to bring about reform at the 
local level. As shown in 4.2.4, there is already a 
positive attitude towards allowing women to sit 
on the committees of land dispute resolution 
structures, besides consulting them as elders.

5.2 Challenges, Opportunities and 
Recommendations 
This subsection will highlight the challenges, 
weaknesses and opportunities which have 
emerged from the preceding discussions; 
at the same time, it will make some 
recommendations. The first part deals with 
weaknesses and challenges identified from lack 
of linkages between the two systems (5.2.1), 
while the second part looks at challenges but 
also opportunities, such as those identified in 
norms applied in the resolution of disputes, 
participation of women, procedure, due process 
and accountability (5.2.2). The final paragraph 
will look at the enabling provisions of the law, 
which also provides an opportunity (5.2.3).
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5.2.1 Lack of Linkages between 
Traditional Institutions and the 
Formal Institution
As noted in Section 1, there is no official 
linkage between the two systems: they operate 
in parallel to each other, and as such do not 
complement each other. They indeed work as 
two distinct and separate systems. This has led 
to forum shopping with the weakest individuals 
losing out, as the stronger party always has 
the upper hand in choosing the forum that will 
determine the outcome.135 Several propositions 
have been made in this regard, such as a 
‘systemisation’ of the dispute systems.136 
It has been suggested that ‘systemisation’ 
can take the form of establishing a single 
judicial pathway, meaning that all cases 
concerning customary tenure are first heard 
by the traditional institutions, and can then be 
appealed to the formal courts.137 This would 
in addition to dealing with the problem of 
forum shopping, also enable the decisions 
of the traditional institutions to be enforced 
through the formal courts. Besides, it would 
also create an opportunity for the decisions of 
the traditional institutions to be surveyed by the 
state courts.  

On the other hand, other studies have pointed 
out that linking the two systems tends to 
undermine the positive attributes of the 
informal system. According to Penal Reform 
International, this includes “the voluntary 
nature of the process being undermined by 
the presence of state coercion. As a result they 

no longer rely on social sanctions, and public 
participation loses its primary importance. 
At the same time, decisions which do not 
conform to procedural requirements or which 
deviate from the strict law in the interest of 
reconciliation, may be reviewed and overturned 
on appeal to higher courts. Procedural 
requirements invariably become greater, and 
public participation is curtailed.”138 Besides, 
the delays associated with formal adjudication 
will infect the informal justice processes. In 
fact, it has been described elsewhere that the 
mixture of the two systems is like a marriage of 
inconvenience which does not augur well for 
the realisation of the objectives behind the use 
of informal processes.139

Accordingly, I would argue that the two systems 
can still be officially linked and aligned without 
necessarily incorporating the traditional 
institution into the formal justice system. I 
propose that principles and guidelines could 
be passed, establishing a clear communication 
line, for example by encouraging people to 
make use of the traditional institutions as a first 
instance forum; Where they do not agree with 
the mediation results, they can then file a case 
before the Local Council courts as courts of first 
instance. Once the Local Council courts take on 
a case, the traditional institutions should not 
continue handling the case, unless both parties 
consent to the case being transferred back to 
the traditional institutions. In my opinion, this 
would still allow people to ‘shop for justice’ 
and reap the advantages that may arise from 
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the system they consider appropriate. At the 
same time, it would minimize the exploitation 
that comes with forum shopping to the 
disadvantage of the vulnerable. In addition, 
it will also preserve the voluntary nature of 
attendance before the traditional institutions. 

It is paramount that attendance before 
traditional institutions should remain entirely 
voluntary and their decisions non-binding. The 
disputants should be free to approach the formal 
courts if they are dissatisfied. As we have seen 
in the cases of Ayo and Abur (Case scenarios 1 
and 2)140  people do make use of these options. 
This would of course mean making the formal 
justice more accessible: Legal education could 
be one means, whereby community awareness 
programs could be designed to unpack the 
formal justice system, conveying its authority 
and its scope of jurisdiction.

5.2.2 Building on the Existing positive 
Aspects
As noted in the introduction, the discussions in 
the following paragraphs identify weaknesses, 
but also positive aspects and accordingly make 
recommendations based on the windows of 
opportunity, which have been identified.

5.2.2.1 Customary norms regarding women’s 
access and use of land under customary 
tenure 
As seen in Section 4, the norms regarding 
customary tenure have provisions for protecting 
women’s access and use of land during 

marriage, in the event of the husband’ death, 
the separation of the spouses or even when 
the women do not get married. Both men and 
women do not own land, but both access lands 
through their social relations. The distinction 
is that whereas the men access land as sons 
the women access land based on their male 
relations (as daughters or wives). Accordingly, 
if the traditional institutions treat the cases on 
the basis of the claim (as sons, wives, sisters, 
daughters), both men and women have access 
to land on the basis of their social relations.  

However, as much as both men and women 
have a right to use the land, the power relations 
within the family still pose a great challenge 
to issues of control and land use. As seen in 
Section 5, the head of the household is male 
save for the case of widows. The research has 
shown that a woman’s right to use the land 
at household level is often subjected to the 
authority of her husband, and before marriage 
to that of her father or brother (4.2.2). This 
places women in an unequal position vis-à-
vis men. The CEDAW makes it clear that both 
sexes should have the same rights in respect 
of not only acquisition but also management, 
administration and disposal of the land: This 
raises a clear human rights issue. 

The other challenge that arises in respect of 
these norms is that they remain largely un-
documented, hence resulting in a number of 
misunderstandings and misconceptions.141 A 
number of observations have been made to 
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the effect that different people have different 
understandings of the customs. It has also been 
noted that the elders that know the customs 
are dying out, hence leading to a distortion for 
personal gain.142 Efforts have however been 
made to document these norms into what 
has been called Acholi Practices, Principles, 
Rights and Responsibilities (PPRR).143 This is 
a recommendable effort and a step forward. 
However, it has also been subject to criticism: 
The consultation process was not deemed 
broad enough, as only 38% of the traditional 
leaders knew of the existence of the PPRR 
across the region.144 

I do recommend documentation of these 
norms because of the consistency, public 
awareness, and knowledge as well as the 
potential advantage of demystifying the myth 
in these customs.  Nevertheless, It is my 
considered opinion that a lot of caution should 
be taken as to the status of the document, i.e. 
whether the norms should be codified into 
a legal document hence making it a binding 
document, or not. Customary norms are by 
nature constantly evolving. Making them into 
a legal document may rigidify them; negate 
their flexibility, making them unable to adapt to 
changing conditions and community needs.

5.2.2.2 Participation of women
The findings mentioned in Section 4 reveal that 
only about one third of the people that sit on 
the dispute resolution mechanisms are women. 
Positions such as the Atekere, Lawang Rwot 

(Representative of the Chief), and Ladit Kaka 
(Clan Head) are preserved predominantly for 
men, although they do consult with the elderly 
women. It should be noted that even though 
women participation is still low, there is indeed 
some willingness and positive attitude towards 
having women on these committees (4.2.4). 
Besides, CEDAW and the Maputo Protocol 
lay down no hard and fast rule as to which 
positions women should occupy. The emphasis 
is more on the fact that gender should not be 
a restriction when it comes to whether one 
participates in a leadership position or not. 
Regarding a position such as Clan Head (Ladit 
Kaka), which is an elective one, it would be 
discriminatory to prevent women from being 
elected on the basis of their gender. In case of 
a dispute regarding the eligibility of women to 
occupy these positions, a court could render 
a decision in favour of women. This decision 
would in turn be difficult to implement, as the 
authority of traditional institutions relies greatly 
on social legitimacy and adherence by the 
community.

My recommendation is therefore, that the 
existing opportunities should first be usurped 
as a starting point of focus: as there is a 
positive attitude of accepting women as part 
of the committees, more women should be 
empowered, and encouraged to become part of 
these committees.

In addition, a more pragmatic step could be 
taken to introduce quotas as a way to increase 
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women’s participation. Quotas may help shift 
the power balance in favour of women, and 
give them a stronger voice where local norms 
need to be articulated and access to resources 
negotiated.145

5.2.2.3 Procedure and due process 
Section 5 pointed out that some positions in 
the traditional institutions are elective. The 
discussions also showed that most of the 
leaders, once elected, stay on for life, because 
there is no clear set of procedures pertaining to 
the terms and conditions of their tenure (4.1.1.2). 

Since there is already a possibility of, and local 
support for some of the positions to be elective, 
I propose that these procedures be laid down in 
writing, e.g. in form of a regulation that carefully 
specifies the terms and conditions of tenure. 
This would ensure downward accountability 
to the end users. It must be noted that this is 
impossible when it comes to the positions that 
are purely hereditary.

On the same note, work could also be done at 
the grassroots level by empowering the weak 
and marginalized groups to demand a better 
quality of justice from the traditional leaders. 
This could promote a downward accountability.

In addition, the capacity of the actors within the 
dispute resolution structure of the traditional 
institutions could be built on issues of 
procedural fair standard requirements such as 
independence and impartiality. 

5.2.3 Enabling Provisions of the 
Constitution
The provisions of the Constitution and the 
Land Act provide an enabling environment 
for challenging practices and customs that 
are not in line with human rights principles. 
As explained earlier in Section 1 and 2, they 
provide checks and balances to the customary 
norms and practices of traditional institutions. 
They subject cultures, customs and practices 
of traditional institutions to the constitutional 
provisions of equality and dignity for all. This 
opportunity for human rights to be used as a 
yard stick to measure the traditional institutions, 
should be taken beyond paper, and put into 
practice. 

First and foremost this can be done through 
the use of the judiciary, as it is possible for 
individuals to challenge decisions or even 
practices of traditional institutions before the 
courts of law. The case of Bruno Kiwuwa v. Ivan 
Serunkuma & Juliet Namazzi146 particularly 
sheds light on the courts’ willingness towards 
assessing the compatibility of custom with 
human rights principles enshrined in the bill 
of rights. In this case, the court upheld custom 
on the grounds that the custom was consistent 
with the bill of rights. 

In this case, the plaintiff (i.e. the father of the 
bride) instituted a suit to prevent celebration 
of a Christian marriage of the first and second 
defendants (groom and bride respectively). 
The plaintiff’s argument was that the bride and 
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groom were Baganda by tribe, and belonged 
to the same Ndiga (sheep) clan, and were 
therefore prevented by an established custom 
from marrying. The plaintiff further argued that 
articles 37 of the Constitution, and sections 14 
and 15 of the Judicature Act mandate the court 
to enforce the custom enjoyed by the Baganda 
tribe. The defendants argued that the custom 
did not apply to them as they intended to 
contract a marriage under the Marriage Act and 
not a customary marriage to which the custom 
would apply. The issue before the court was 
whether the defendants could lawfully contract 
a marriage under the Marriage Act. 

The court found that the custom in question 
related to the institution of marriage among the 
Baganda and that it protected the family which 
is a basic unit of any human society. The court 
held that the custom was not incompatible with 
any written law, especially the Marriage Act, and 
was not repugnant to natural justice, equity, and 
good conscience. 

A number of critical comments and 
observations could be made concerning 
this case, among which, is whether a civil 
law marriage under the Marriage Act has to 
comply with custom. However, what is relevant 
for the purpose of our discussion here is the 
court’s argument. The court observes that it 
is duty bound to promote the application and 
observance of customary laws that enhance 
the dignity and wellbeing of Ugandans. 
In coming to a conclusion, the court gives 

great consideration to the right to marry and 
found a family. It states in particular, that the 
observance of the custom in question does not 
violate the right to marry and found a family. 
Accordingly, the court declares the defendants’ 
marriage illegal, null and void by reason of the 
custom enjoyed by the Baganda tribe.

In this case, it appears that one may petition 
courts for enforcement of custom considered 
as custom that must be protected. Based on 
the reasoning of the court, it must therefore 
also be possible to challenge negative 
customary practices before courts on a case-by-
case basis.147 Hence the court, in return, is given 
an opportunity to reconcile and align aspects of 
custom with human rights standards.

An active role may also be played by the 
Uganda Human Rights Commission in 
monitoring the compliance of the practices 
of traditional institutions with human 
rights standards. The Commission which 
was established under the 1995 Ugandan 
Constitution has the mandate to inter alia 
monitor the on-going human rights situation in 
the country, conduct human rights education, 
and monitor the government’s compliance with 
international human rights treaties. Uganda 
is a signatory to most of the international 
treaties including CEDAW, ICCPR, AfCHPR, 
and Maputo Protocol. As noted in Section 2, all 
these conventions oblige the government to 
take positive steps to eliminate discriminatory 
practices on grounds of, among others, gender.  



42

STRENGTHS, CHALLENGES, OPPORTUNITIES AND RECOMMENDATIONS

Accordingly, based on the Constitution’s 
requirement for the traditional institutions 
to comply with human rights standards, 
the Commission can play a monitoring role 
here. Besides, the Commission could also 
take pragmatic steps, under its mandate, to 
conduct human rights education in order to 
raise awareness among the leaders in the 
traditional institutions on basic human rights 
principles. Engaging with them would grant the 
Commission an opportunity to meaningfully 
dialogue with the leaders of this institution.

***

All in all, the research has identified windows 
of opportunity under the traditional institutions’ 
dispute resolution mechanism, to enable 
women to access justice in disputes over land 
held under customary tenure in Acholi Sub 
Region, Northern Uganda. The windows of 
opportunity identified include: 

•	 positive norms that protect women’s rights to 
access and use land;

•	 willingness and positive attitudes towards 
having women participate as members 
of committees in the dispute resolution 
structure;

•	 electiveness of some of the positions within 
the dispute resolution structure;

•	 enabling provisions of the Constitution and 
the law. 

These windows of opportunity do present a 
great opportunity for engagement with the 
traditional institutions, without eroding the 
benefits that draw people to them, and yet 
at the same time bringing them in line with 
human rights principles. They can indeed be 
utilized to enable and strengthen women’s 
access to justice.
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