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Women'’s Security and the Law in South Sudan

Despite the official end of war in South Sudan, weors well-being and security
remain under constant threat. The fledgling coun&y promised to ensure equality
and rights for all, yet its very laws are ofteroairge of insecurity for women.

Years of war had a devastating effect on the cgisnustice sector. Much of the
limited court infrastructure that existed before Whar was destroyed as chronic
insecurity prevented development, legal educataod, the formation of an effective
legal system. As a result, South Sudanese havinhiéeld recourse to the formal
justice system; instead, people rely almost exeflhgion traditional courts, which
apply the customary laws of South Sudan’s mangsib

These laws play a critical role in regulating So8tldanese society. During the civil
wars customary law provided an important sourceobiesion and order in families
and communities; it became a means with which mesipdities were enforced and
family support was ensured. Yet the reliance omoenary practices has also had
negative consequences for women. The law is dggharchal, casting men as the
undisputed heads of their families, with women pigysubservient roles. While
South Sudan’s 2005 Interim Constitution guarankessan rights and equality for all
(GoSS, 2005), numerous rules of customary law onagtio violate women'’s rights.
As the new state develops its justice sector, slrafiv laws, and establishes a
functional legal system, it faces the challengemgktof reconciling customary law
with the guarantees of human rights that are emstiiin the constitution.

This report discusses the law and its effects ome&rds security in South Sudan. It
describes the parallel court systems and bodiésigfboth formal and customary,
examining the ways in which they work togetherhadry—and in practice. It
assesses how women are affected by the dominaof gsstomary courts,
highlighting particular components of the law ttiaeaten women’s security. Finally,
it considers the conflict between customary law &odth Sudan’s human rights
obligations, exploring options for reconciling theo.

While there are significant variations among thstemary laws of various tribes, this
report places a focus on laws that are common toyraamost tribes. Nevertheless,
the rules and practices described below shoulth@einderstood to apply to all
communities.

The parallel legal frameworks

Two bodies of law operate side by side in SouthaBu&tatutory law is generated by
the state and consists of the constitution, let@iaand precedent created through
court judgements. Until a final constitution is ftiea, the 2005 Interim Constitution is
the highest law of the land and all other laws ninéstonsistent with it. About 40
laws have been drafted for the new state, amonyg tbgislation that has a direct
bearing on women'’s security, such as the Penal @otl€008), which sets out

Sudan Human Security Baseline Assessment (HSBA) 1
Small Arms Survey * 47 Avenue Blanc * 1202 Geneva * Switzerland

http://www.smallarmssurveysudan.org



HSBA

various criminal offences, and the Child Act (2008perating alongside the statutory
system is that of customary law, which consistswherous unwritten bodies of law
that have regulated South Sudan’s tribes for cegur

The laws of both systems are binding. The 2005 Gehgnsive Peace Agreement,
which marked the end of the war, recognized custphaav as valid, stating that:

All personal and family matters including marriage/orce, inheritance,
succession and affiliation may be governed by #regnal laws (including
Sharia or other religious laws, customs or tradg)oof those concerned (GoS
and SPLM/A, 2005, ch. 1, para. 6.4).

The Interim Constitution confers legal recognitanto customary law in a number of
provisions. The two bodies of law are to operatparallel, both forming critical parts
of South Sudan’s burgeoning legal system.

Despite the distinct hierarchy in the system, s work together in a confusing
and often inconsistent mann&tatutory courts, which form the top tiers of the
hierarchy, are supposed to provide an avenue fomeagrom customary courts.
Presided over by judges with formal legal trainitiggse courts apply predominantly
statutory but also some customary law, partly exdbntext of appeals from
customary courts. The customary courts represertiottom tiers of the hierarchy.
Although a subject matter division was envisagdween the different types of
courts, attempts at enforcing this have been ingiie.

Referrals from customary to statutory courts areeriaconsistently and without
clear regulatory guidelines, with individual chi@@judicating in the manner they feel
is appropriate. Given the poor state of the stayutourts, customary courts hear the
vast majority—up to 90 per cent—of cases. Whils theoretically possible to appeal
from the customary to the statutory courts, theesptead absence of local courts
prevents many South Sudanese from accessing timalftggal system. In a 2009
workshop held in Bahr el Ghazal, one woman desdribe challenges women face in
accessing courts:

If you complain to the civil court, the judge wilostly refer you back to the
customary male chiefs in your tribe. You complairitte male customary

chiefs and they will ask you to obey your husband fallow our community
culture [...]. Actually we don’t know where to findgtice (Aldehaib, 2010).

Chiefs who preside over customary courts are gépalder men with deeply
ingrained patriarchal views, which are reflectedhigir decisions. Research shows
that chiefs are more easily swayed by men’s inte@sd points of view and that their
judgements are often biased in favour of men (UNEBRA DPK, 2008). Customary
courts are often held out in the open, for exaraplger a large tree, and community
members are free to observe the proceedings. Nigrmahy more men than women
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attend the courts, which can make them intimidatomg woman. Chiefs also take
crowd support and opinion into consideration. Ayé&dy male crowd can thus
influence matters in favour of male litigants.

A key problem with the customary courts is incotesisy. As customary law is
unwritten, chiefs seldom refer to written souragsguidance on punishment,
although some do have copies of the penal codehich they refer. A recent study
compares customary court cases in four region®oftSSudan, revealing significant
variation in decisions and sentences. Court desiaried between rural and urban
areas, between different tribes and populations d@pending on the attitude and
education level of the individual chiefs (UNFPA abBK, 2008). Such variations
preclude any sense of confidence in the law, megathiat women cannot look to the
courts for guaranteed or consistent protection.

Across the country, law enforcement services arkvead police are undertrained
and under-resourced. In particular, police aremiite training on how to handle
cases of gender-based violence and for the masttpay have little knowledge of
the concept of women’s rights. Women in focus geoexplained that police often
refuse to deal with women who report domestic aptlagming that this area falls
outside of their jurisdiction and sending them hamaddress the issue within their
families. Women complain that police meet repoftsexual violence with
indifference or counter-accusations (D’Awol, 201lh)some cases, police have
reportedly arrested rape victims for adultery @ancerated them for their own
‘protection’ until a perpetrator was caught.

Police insensitivity can be a significant barrier vomen who are seeking protection.
The newly developed Special Protection Units seedddress this shortfall. Situated
at police stations, these specialized units aféegtéy police who are specially
trained to assist women and children offering legd) protection, medical care, and
psychosocial support. The development of these tnais been slowed by a lack of
trained personnel, however, and they remain large@vailable outside of major
urban centres.

Customary law and women

Customary law is said to be the legal expressich@practices, customs, and beliefs
of the people. Chief Justice Ambrose Thiik explditigat customary law ‘embodies
much of what we have fought for these past 20 ydaissself-evident that customary
law will underpin our society, its legal institutis, and laws in the future.” Customary
law took on great importance during the war, aslfaonits and formal structures
were disrupted, with people relying more heavilycostomary practices to regulate
their lives.

South Sudan is home to more than 50 tribes, eaalnich has its own customary
laws and traditions. While these bodies of lawdraracterized by significant
variations, they also have many commonalities,iq@aerly with respect to family
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iIssues—such as marriage, divorce, custody, andiiahee—which have a strong
impact on women'’s security. All of the systems a$tomary law are inherently
patriarchal, relegating women to a lower statush@family and community and
perpetuating and enforcing a number of customdralitions that are harmful to
women. Proponents of the law maintain that the aolé status of women must be
seen in the context of a culture whose upmost valéemily cohesion; from this
standpoint, women and men’s positions are equaliga to the family unit's
survival, with the woman’s subservient positiorfiflithg an important social role.

The following sections discuss the impact of Sdaukdan’s legal system on women'’s
security, especially with respect to domestic vioks divorce, adultery, ownership of
property and inheritance laws, and sexual violeNaay concerns relate to marriage,
an institution of critical importance, which—perisapore than any other aspect of
life—shapes a woman'’s experience, status, andigedarmarital disputes
customary courts place the emphasis on preservargages, even if doing so is to
the detriment of a woman’s safety and well-beingdér all of South Sudan’s
customary law codes, marriage involves the payrokatbride price by a man and
his family to a woman’s family. Chiefs often oveests its importance and a
husband’s resulting rights over his wife. Marriagi¢hus the backdrop against which
the topics discussed below need to be understood.

Domestic violence

Levels of domestic violence are extremely highautd Sudan (Stern, 2011).
Customary law allows a certain level of violenceha home and permits a man to
‘discipline’ his wife. Yet while customary courtsrmdone some physical abuse,
women may appeal to the courts if the violence edsea reasonable level. That level
varies greatly depending on the location, the ¢@md the individual chief. Domestic
violence is often condoned by a court if a wiféoignd to be ‘behaving badly’ or not
fulfilling her duties, such as by failing to coakrther husband, insulting him, or
drinking. Many of the women who take their husbatadsourt for excessive abuse
are themselves sentenced by the courts; wivearetsnes punished more harshly
than their offending husbands, for example by recgia larger number of lashings.

As noted above, customary courts aim to preserveagas. Rather than granting a
divorce in a domestic violence case, a court mdgrog man to compensate his wife
for harm inflicted, such as by paying her hospilis. Alternatively, he may have to
pay a fine of a certain number of cows or—in exeerases—serve several months in
prison. In deciding whether to grant a divorce,rtoplace an emphasis on whether
the man wishes to remain in the marriage. A cauliikely to order a woman to
remain with her husband if he does not wish toiteerded and apologizes to his
wife, promising to desist from further excessivatieg. Among the Bari and other
tribes, such promises take the form of a symballarig of a traditional spear in
court. A guiding belief holds that if the promiseniot made truthfully, the spear will
harm the person.
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Courts only grant divorces to couples if the doimsesbtlence reaches a certain level
of gravity or regularity, or if the violence can $een as evidence that a man has
disowned his wife. This position has occasionatiyvyled an incentive for men to
beat their wives repeatedly in order to force audie. If a divorce is not granted, a
woman is almost always compelled to return to heisave husband, with little done
to protect her from further harm. As a result, waraee often afraid to report
domestic violence, fearing that their husbands avily become more irate. Notably, a
man only has the right to use violence againswifes or his daughter. Courts take
violence that targets non-family members more ssho

Divorce

Divorce procedures vary among tribes. The Dinkagf@ample, have to appear before
court to be granted a divorce, while the Shilluk davorce each other based on an
agreement between a husband and wife. Despite ¥aeis¢ions in procedure, in most
of the customary law systems it is the return adéprice to a husband’s family that
renders a couple divorced. The need to returntilde pprice can create a number of
difficulties. At the start of a marriage, the bripiéce is distributed among a bride’s
family and her various relatives. Repayment carsedogistical problems and

friction within families, prompting them to pushrfeconciliation at any cost.

Whenever divorce does occur, most versions of ousty law place children with
their fathers as they are considered part of the firteeage. However, young children
are permitted to remain with their mothers untythurn between three and seven
years old. The prospect of losing custody actssigag disincentive to mothers who
are considering a divorce.

Given the difficulties in attaining a formal divecmany couples opt to separate
informally, which can also create problems for womé/ hile polygamy is legal for
men, for women it is not; if a separated womanrsritgo a new relationship or
marries another man this is considered to be agiuéee below). Any children she
might have with her new partner will ‘belong’ tortfermer husband. Other men may
thus avoid becoming involved with separated worasrghildren born to these unions
will not be considered to be of their lineage.

Adultery

Adultery is a criminal offence in South Sudan asitbken very seriously. The Penal
Code Act makes it a crime in statutory law, punidédy a prison term of up to two
years and/or a fine. It is also forbidden in cusioyriaw. Among the Dinka and some
other tribes a man who has slept with or impreghatezoman who is not his wife
may have to pay a fine to her husband or, if shemarried, her parents.

Adultery by women is treated more harshly. An aedusoman may be held in

prison for 24 hours while an investigation is cadrout and may be sentenced to
several months of incarceration if she is foundeaquilty. Like men, women are
often given the option of paying a fine instead®@fving time in prison. Yet given
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that most women do not have incomes of their owhlstause their money and
possessions belong to their ‘aggrieved’ husbaihgy, are more likely to spend time
in prison.

Ownership of property and inheritance laws

Women'’s capacity to own property is among the nfiadtors affecting their security.
In a severely underdeveloped country such as Sudlan, which has little in the way
of social security and assistance, an abandonedawaevho is left without a home or
property may become completely destitute. The imt€onstitution expressly states
that women have the right to own property and ralin the estates of their
deceased husbands. Customary law differs on tims, pmmwever, focusing instead on
ensuring that property remains within families.h&ltigh property is owned by a
family, it is held by the man, as the head of thedehold—an arrangement that is
often confused with that of ‘ownership’. Accorditgythe customary laws of many
tribes, women cannot own property in their own cétyanor may they keep their
own income.

On leaving a family through divorce, a woman fadeill of her belongings, which
continue to be owned by the husband’s family. Fiedt of being left with nothing
can thus serve as an enormous disincentive toaivéroperty also becomes an issue
after the death of a spouse. According to mosimessof customary law, death does
not terminate a marriage. A widow is thereford sthsidered married to her
deceased husband. The deceased’s property remiguns s family, dispersed
among his male relatives. Widows thus find thenmesbependant on their deceased
husbands’ families for support. It is not uncomnh@nthem to be evicted from their
homes and left with nothing. This became a senwablem during the war, when a
large number of men were killed, leaving widowsibdlthem. One of the ways in
which South Sudanese society dealt with this probdes with the practice of ‘wife
inheritance’, in which a wife was ‘inherited’ omnarried to the deceased’s closest
male relative. This practice, which dates from vieelfore the outbreak of civil war,
had its origins as a means to guarantee suppowniftmws

Sexual violence

While the law in South Sudan prohibits sexual vicks, most sexual violence cases
do not make it to the courts. Women are often ntadearry their rapists, an option
preferred by some as it prevents men from goirjgitand avoids the stigma attached
to women who are known to have been raped.

If a sexual violence case is taken to court, trenchs of conviction are low, largely
due to factors including the poor investigativeawty of the police, the evidentiary
challenges associated with sexual violence, and baases. Officially, customary
courts are not supposed to hear serious crimindemasuch as rape; they are
expected to refer these cases on to the statubory system. In practice, however,
customary courts frequently do try rape caseserpgtrators are convicted,
punishments are often mild. A rapist might be secee to a short prison term—
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sometimes around three months—or might be forcgéyocompensation to a
woman’s family if she is unmarried or to her husbérshe is married. To a great
extent, those who rape get away with the crimepgteating a perception that men
can rape with impunity.

Notably, section 247 of the Penal Code Act spedliffeexcludes coerced marital sex
from the definition of rape, regardless of the ledfeviolence that accompanies it.
However while coerced marital sex is thus not agjaime law, the violence
accompanying the act may constitute a differemeri

Tensions between customary law and human rights

The Interim Constitution states: ‘All persons agei& before the law and are entitled
to the equal protection of the law’ (GoSS, 200%,8). It adds that ‘[w]jomen shall be
accorded full and equal dignity of the person wian’ (s. 20(1)). Yet the Interim
Constitution also grants legal recognition to cosoy law. The potential conflict
between these provisions is addressed in the tatiti, which clearly states that
authorities may apply customary law ‘subject t@ @Bonstitution and the law’ (s.
174(3)). Legally, this means that customary lawimling and applicabl® the extent
that it does not conflict with the rights in thenstitution. Rules of customary law that
violate constitutional rights are therefore unctasbnal and—at least in theory—
may no longer be applied.

In determining how this problem should be addressebwhat role customary law
should play in the future, it is important to calesi how the people of South Sudan
perceive the law and its corresponding court sys#era political level, customary

law has been continuously bolstered. Politicianehapeatedly emphasized that it
will form an important basis for the nation’s leggstem. The Sudan People’s
Liberation Army’s statutory reforms of 2003, in whithe legal basis for the state was
established, also accords it great legitimacy. Sthautory courts, too, have affirmed
customary law, with South Sudanese jurisprudenoéragously incorporating
customary practices in its rulings. Moreover, thstunajority of residents of South
Sudan support it.

A 2008 study, conducted in four regions of whabay South Sudan, concludes that
people largely trust the customary courts, preigrthem to statutory alternatives
(UNFPA and DPK, 2008). Interviewees explained thaias significant to them that
these courts applied their own laws and upheldtistoms and traditions that they
felt were important. They described customary coastable to negotiate more
acceptable and appropriate outcomes. They alsdlstithey valued their familiarity
with customary laws and procedures and apprecthtedpeed and simplicity with
which matters were heard and settled. Interviewegshasized the many barriers to
using the statutory court system, including congiéd procedures, the significant
expenses involved, and the need to hire lawyers.
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In the same study 51 of 59 interviewed women wiebtred cases of gender-based
violence heard by customary courts reported tfeptinishments given in their cases
were fair, while 61 of 64 expressed faith in thetomary courts to provide justice.
These results may be surprising since rulings inyntd their cases were strongly
biased against them (UNFPA and DPK, 2008). Cleangny South Sudanese men
and women strongly believe in the principles thattomary law promotes—
including the respective roles of men and womefamilies and communities.

Ongoing efforts by the government and the aid comityio eliminate

discriminatory facets of customary law are supmbltg human rights advocates, but
many South Sudanese are opposed to this developitey caution that such a
process will lead to an impure version of custontawy and bring about unintended
consequences. They emphasize the social valuel tfaalitions, warning that legal
changes should occur in a way that ‘does not tbretat destabilize a society already
under pressure from a myriad of external and iatlesaurces’ (Akechak Jok, Leitch,
and Vandewint, 2004). Although most people acdegtt $ome change to customary
law is inevitable, many caution that this changeinmome from within South
Sudanese society and occur at a pace to whiclothetyg can adjust.

In order for the statutory courts, customary courts, and parliament to undertake the
process of excising and amending the unconstitutional parts of customary law, the
justice sector will require people who are knowledgeable about both bodies of law.
That capacity is currently lacking at all levels. A key challenge will involve persuading
chiefs to develop customary law in conformity with the constitution. During the past
few years, a small number of chiefs have received training and have thus become
somewhat knowledgeable about the Bill of Rights. Studies conducted after the
training sessions concluded that some were open to discussions about women’s
rights and that their judgements had become more respectful of those rights, for
example by increasing punishments for gender-based violence and more frequently
granting divorces in response to domestic abuse (UNFPA and DPK, 2008). Where
chiefs are not willing to adapt their views in the context of conflicts between the
bodies of law, appeals will inevitably be made to the higher courts. As the judiciary
grows in size and capacity, the influence of statutory law will probably begin to
increase and the trickle-down effects will become apparent.

Attempts to codify customary law are also under wagustomary Law
Development Centre, which is currently being forrogdSouth Sudan’s government,
will research and codify the laws. At the same fithe centre will analyse customary
law for violations of the constitution and refeeas identified as requiring legal
reform to the appropriate bodies. These codificadifforts are not without
controversy. Opponents caution that customary $asupposed to reflect
contemporary practices and beliefs, which change tme. They fear that
codification may remove the law’s flexibility togpond to change.
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Additional initiatives have begun to address thigbtem, driven by both the
government and international donors, despite wgmihat such a process must be
run and driven internally. Initiatives have incladeaining for chiefs and judges, the
creation of ‘chiefs forums’, the facilitation ohkages between chiefs and judges, and
capacity building of the statutory courts. Thera [@ressing need for further work in
these areas. More regular, more formalized, and mmedepth training is needed to
teach chiefs about human rights and how to hareleler-based violence cases.
Village headmen, often the first port of call iropé&e’s cases, also need to be trained.
The ‘chiefs forums’ should be expanded and linkethtv reform processes; in that
way, chiefs will be informed if legislation or aw outlaws specific traditional
practices. It is also crucial that a case revied @ppeals process be created to
prevent violations.

Finally, after significant delay, a National Cotgtional Review Commission has
been formed and is about to embark on the prodedsifting a final constitution for
South Sudan. This provides an opportunity to craatenstitution that stands firmly
for women'’s rights and clearly demarcates the vilayshich practices that violate
these rights should be addressed.

Conclusion

The creation of the new state and its budding legstem provides South Sudan with
a unique opportunity to reform social practices mdlign them with the
fundamental guarantees of human rights and equalitylate, this goal remains a
distant hope as patriarchal laws continue to béegharming women, threatening
their security, and relegating them to inferiorigoss in their homes and
communities. Critical change is needed in this dredeveloping its legal system,
South Sudan will reveal whether its struggle fanady truly entails the pursuit of
equality for all.
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